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measures. If he orders that appropriate procedural acts be performed by the judge,

he shall also set the time-frame for their performance, which may not be less than
fifteen days and not longer than six months, as well as the appropriate deadline for
the judge to report on the acts performed (Art. 6/6). If the president of the court
establishes that the undue delay in decision-makjng in the case is attributable to
an excessive workload or an extended absence of the judge, he may order that the
case be reassigned (Art. 6/7).

If the aforementioned supervisory appeal proves uns
remedy is available in proceedings which
deadline (Art. 8-11 of the Act). This motion
superior court (a court which exerciseg appel
proceedings in which the right to a trial withj
violated). The party may lodge the motion
after receiving the ruling or, in case of non-r
response has expired. Thus, a prior exhaustio
is a procedura] prerequisite
possible decisions (Art, 1),
with regard to the motion t
president of the coyrt with

atisfactory'® a further
are still pending: a motion to set 2
is decided upon by the president of a
late jurisdiction over the court, where
nareasonable time has allegedly been
to set a deadline within fifteen days
esponse, after the time limits for the
n of the remedy of supervisory appeal
for ﬁling of a motion to set a deadline. Procedure an
which can be taken by the president of the higher cour®
0 set a deadline, in general correspond to those of the
. regard to the supervisory appeal; with the exception of
POWers to reassign the case to another judge (see supra).

The Act strives to ensure that both the decisions as well as practical measures

all be reached promptly. Ti me'lim_i o

a supervisory appeal is well-foullded'
he president that procedural acts or @
onths, the president informs the paI'F}’
cedural acts are to be carried out withif®
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. , I'minated, the part may fil action for Ju
“ompensation. The act Specifically defineg a, non o AR b e an

tproceedings as a leg
-pecuniary damages tos

“Pecuniary damage, caused by :
ally recoverable damage. 'Ihe_ Ac
00-5000 EUR (Art. 16/2)- Besides
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The Constitutional Court confirmed that the limitation of non-pecuniary
damages to 5.000 EUR is in conformity with the Constitution. Nevertheless, if
the party feels that it hasn’t been compensated adequately and that he is thus still
a viction of violation within the meaning of the ECHR, the access to the ECtHR
is still possible®®. In this context, however, the ECtHR as wel] has already rejECted
complaints that the sums in respect of non-pecuniary damage which can be obtained
under the Slovenian 2006 Act are lower than the sums awarded for comparable delays
in the ECtHR's case-law®", The ECtHR stresses that the sufficiency and reasonabless
of redress awarded as a resylt of using a domestic remedy must be assessed in the

light of all the circumstances of the case”. These include not merely the duration of
the proceedings in the specific case but the value of the award judged in the light of
the standard of living in the respondent

State, and the fact that under the national
System compensation will ip general be awarded and paid more promptly than
atter fell to be decided by the ECtHR?. Furthermore,
re also closer and more accessible than the proceedings

€ processed in the applicant’s own language, they thus
eds to be taken into account?,

the domestic procedures a
before the ECtHR and ar
offer an advantage that ne
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- rementioned provisions refer ¢ claims for non-pecuniary damages-
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5 -
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olation of the right to a trial without undue delay to EUR_
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arding reasonable financial compensation
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0 Thid other injured parg
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g 9600 EUR (Kracun y, Slovenia, 18831/02 and €4
Zajcetal. v, Slovenia, 13992/03, 33 /
2008. 193914703, 37190/ May
3, 8 - ‘d 6 ©
3 Ibid. 3088/03, 38847/04, judgment date
** Ibid.
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consisted of appointing a large number of new judges. However, because so many
open posts for judges appeared almost over night, there w.
tion to fill them and probably not only the best lawyers (
criteria for appointment) were nomina
the situation now

as not enough competi-
though, all fulfilling formal
ted forjudges at that time. On the other hand,
- as the backlogs in courts already decreased - seems to be that
there are too many judges in Slovenia already and the government plans to reduce
their number. The prognosis is that the number ijudges will in fime decradss
due to retirements of older judges, whereby retired judges shall not be replnced
by new ones. This means that in the near and mid-term future even the best and
highly qualified candidates for judges will find it very difficult to be appointed as
there simply won'’t be any vacant posts. Thus, this attempt to resolve the problem
ofback—logs in courts nearly “over-night", which indeed seemed successful and was
uncritically applauded or sometimes nearly required by observers in the Council

of Europe, could have Very negative consequences for the future of legal profession
and for the quality of adjudication in Slovenia.
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idea of dividing the proceedings in an initial pleadings stage, a preparatory stage
and a final concentrated main hearing became the backbone of the proceedings.
In practice, the role of the preparatory stage was limited. Still, an early model of
the “main hearing model” of civil proceedings has e

xisted since 1915.
Norwegian civil procedure |

1as also strong connections to English common
law civil proceedings. Traditions for a concentrated, party (legal counsel) driven
main hearing are strong in Norwegian court culture. Further, the court system is
very simple with only general courts, no administrative courts and very few special

courts. The Norwegian Supreme Court has central role in the legal system as its
case-law is a central legal source.

Pragmatism is another feature of t

reason is at least partly societal. The Je
elaborate due to smal] local communit

he Norwegian (civil procedure) law. The
gal system has historically not been very

: les with few lawyers and even fewer legal
academics. Such a system cannot deliver detailed rules: it must rely on judicial
discretion. The court system with onl

rules to be flexib]e enough to fit a nu

As a conflict averse society,
disputing for principles.

)
ispute Act (hereinafter DA) consists of
nd cheap justice, proportionate and fair use
0 enable courts to provide quality pfoceed'

tively correct results by three mechanisms. First, by strengthening
tage of proceedings and the ¢ j

rinciples, in particular swift 4
of resources, and flexibility. The aim s ¢
ings with substan

in V. Lipp and H.H. Fredriksen (eds)
Mohr Siebeck 2011)

» Reformg of Civi] Proceduyre in Germ
7

'many and Norway (Tibinge:
Actof17 June no, go relating to mediation

262 ANNA NYLUND

By -

patirtics api\'alg.u !
ign Countries

iov vbiu

Uisiento valsty ! ‘
Review of Experience in Fore
the legal costs of small

wever,
gree. Ho t been reduced.

' to a limited de
has been enhanced, but only toal f other cases has no

, . al costs 0
claims has sunk by 62.2 %. The leg

ND
3. THE MAIN HEARING MODELA

THE ACTIVE JUDGE

A KEY
3. THE PREPARATORY STAGE AS

d the
1gthen€
_ edure strer . 5
The 2008 reform of Norwegian civil prOCing model civil ProceEdlllZ > inhearing
model of civil procedure. In the main hi?lre Preparator}’stage ar-ldgtle concentrated
adings stagé ge in a SINGIE

three distinct staves: the pleadings s < the ca
st TEegdl[s)tmLt 5“1835 t in Iljmqring, the court hear

age”. During the main hes

ading$,
: o nt the ple .
hearmg where the parties prese ole in ensuring
The preparatory stage has a ke]}' ' .
: . e ps
Durlng the preparatory stage, t 1t P\
=) e / 1
and legal question and relevan t out disPuted eor
Progress; helping the parties bOfmfrom more pP¢ ‘. nh;ncin
and distinguishing key quesltlonbdouble functionin €DTE
> hasa .
The preparatory stage i dinasin
eaf me
Y ensuring that the case can be 1; sion occurs att ‘.3 =1
May be on consecutive days. Prec l; earing Bighio? ;oduc ver,
weeks before the date of the main & ties may potl> stage. HOWEY ™
laims and evidence are “fixed
for claims or evidence after tlTdencej $ ; en
. s s
partles pl'ESEnt Ollly 115t [‘he. evl fclaims an oun ng as tlle es
3 they only presentan outline
adjust the claims, grounds foli c
s
the same. Asa rule, two ‘.Nee tate priefly .on 9—10-
ClOSing submissions, which s. ‘vo ed, ] gro
for the claims and evidence lr;e al and fact’? y ns r
information of the claims; the €5 which pers® are their Ieg;.d argn =
of evidence will be Prese?tEd’ﬂ.mPle time t© Pr:z need for il to
hear; - the parties have s ally not uctio?
the 1:3. Tlhusj'tl; aid there will gener? ¥
ain hearin

NENT .
COMPO main hearing

gs consists 0

; odel B :
nain hearing fﬂ{ in PTePamto d A Robber

he 1 ¢ Trends?

®  For a closer discussion Ol:jteds), Curren
pmceedings” in L. Ervo and A. Nylun
forth coming).

'® J.E.A. Skoghoy,
Stad, Sivilprosess 3 edn (Bergen:

2 edmy (ode? 8
iag‘-’t 1015)? 4 _ 263
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The jud
ge has a duty t
arties y to ensure a
Eea : tO.make a tentative time sch concentrated hearing by worki .
ring witnesses, DA secti chedule for the heari y workingwaththe
Ssoand i ) section g-11. earing, especially timing of
e case
le . as such sh
nfal lquestlons. By sorting out u Zl'lld be concentrated to di
. relevance, the case boils d ndisputed questions, and sputed factual anid
1r1creases efficiency, sstheba O_Wn to the essential elen;u; questions of little or
211_0“5 or to present evidenci tmes and the court do not il apimugniudios S8
. hav :
isputed circumstances is 1.; support them. Concent t.e to discuss these ques-
i ra
eventlzlly the quality of the de1¥ to enhance the qualitfl ln? the case to relevant
though th ecision™ y of argumentati d
e case is “fixed” ' ation an
not prese : ed” at
tionind nt evidence or arguments Eihe ?nd ofthe preparatory st
ofevid presentation of eviden uring the preparator yshapsiflipartiesin
circumence has to be identified Ce;al;es Place during the rrzf b'mlge. The arguments
stances ea . ,and the . ain heari :
ch parties must indj aring. Each piece
— piece of evi ustind ) p
fi)nd Reton baSEd on breach onldence proves. For insta::ate WhICh ofthe diSPUted
rovisi ¢ = ot
f: provisions the oppos;i ontract must identif & party claiming com-
actual and legal i Ing party is in br ify the contractual
the evid ; circumstances ¢ . each of, and pr k agreement
€nce in supporting th (?nStrtutixqg the alle present an outline on the
8 the claims. Section g-5 Dﬁed breach of contract and
speci
pecifically states that the

t go furth
er than ne
ce ;
aratory stage is not th Ssar}’ in argumentation
e trial, thus the parti in the statement of
eS ma .
0 enable clarj y not argue their
; arificati
. ence on and con :
presen : g. Rulin and le centration
rl:d dhrlectly to the Cour;gS : &[fr the main hea;gi;l arguments during the cor-
e rules o - at the heari gareonlyb i
relevant evi n evidence aring, DA . y based on material
. viden stress th section 11-
important evidce of the case. The par . duty of the parti L |
aware of the e if they have nP PEiCHiane obliged t e8 to inform about all
evidence an;:lde.nce’ DA section © reason to beljeve Shdmdose the existence of
Ogivea 21-4. There js 5 gener ?;the opposing party is
al duty to testi i
stify and give

i c
plies to parties as wel] Cess to evidence, DA
, ) sectiong
21-5 and 26 ;
-s. This duty ap-

case during it, o
of the issues.’

n

. ’E';‘kgg{w)a Tvistelosning
. Schei and J
. o others, Tvisteloy
, P- 299. - Kommenty
Tutgave Bj
nd I, vol
12nd edn
/]

p- 551-555.

(Oslo: Universitets-
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on and an active

ory stage is contingent on preclusi
t or the parties

re discussed next. If the cour
idence is missing after the end of the main

the proceedings- However, the threshold
party wishes to invoke new evidence”.

The succ
jud Fﬁe success of the preparat
Te - . :
ﬁn:io . | 1e role of these two factors a
relevan " N i
hearing t arguments, claims or ev
for d -g’ e EanEhEy decide to continue
omg s 15 ve - . e
g sois very high, partlcularly if a

3-2. PRECLUSION
stageisakeyt0 concentrated main hearings-
heir claim$, the

conclusion of the preparatery
» o essentia

and”® boil it down
occurs when the prep
i e ample time to

Thus, the P

jon primarily t

Pr .
b:i:il::ll?:: rst I{hc end of t}le preparatory
intrOducillit He b;u--l-ed fronr changing t
forces the]b_ 1??“" evidence after the
of the Im_pm ties to prepare the case
closed h;m hearing. In Norway, ‘pr
Prepare tho -‘Veeks before the maint h
eir cases and to sharpen th
espec_Howc\rer, preclusion is not 1 itself a panace... . German) e
fror ially the principle of event iyalmaxime 1rr A e ok
Sibl::hiloading of the case and incre : i epe
ssues and evidence in order to avoid preclu51on : D o

bec

D .
me loaded withall possible clai

| elements rom

eclusion

earing:
eir argumentat

ms,

it dim
becif;c;ult ro distinguish centra X !
of th en disputed and undisputed elements MY e et e dios
and ¢ preparatory stage §ives parties the pOSSIbrhty tolet the €
o tomentrd needec Jtina attenuat dpreparatory
Sta Very lenient rules, on the other hand, may result1n
age and less concentration i the main hearing 1 with e i
p The Norwegian civil procedure follows 2 middle p? e Opposmg
reclusion is as a rule not applied exo cio: it requires a rote_st ' thresho]d o
ant consideration” suggest the pp0§1 e. 10 e e
i at the mail hearing
suc gl’OSS

Pa
‘ rty unless an “import

‘impo ) B ires
portant considerations 15 high, and requir®® e chang® .
z r rejectin® ment despite

tob .
ne 1‘? adjourned and an additional & . to allow

gligence of the party- The court has iscretio” rulebe Jllowed whe?™ "
Protest from the opposing P Chang®® should 2% " © v eviden® not a"allaple
cannot be blamed due to chans® 0 circums*? o artys OF ifdjsallowmg
:larliEr. Ifa change resultsin Jittle orno harm for OPp;i;ugP ermitit: The forme?

s
he change would result in Joss for the party he court
13 Ibid, p. 350-351
; - 6
e
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circumstance covers changes that result in op]
of the main hearing, the latter ap
case remains the same although

ylimited need for further preparation
plies inter alia to changes where the identity of the
the claims are modified™.

Amendments may result in more efficient proceedings. For instance, the
ant claims compensation for a leaky roof from the seller of the building,

but discovers additional damage shortly after filing the statement of claim. The
inspection of the damages end shortly after the prepar

claimant is not allowed to include the additiona] dam
case must be filed, inducing additional costs for botl

court allows extending the claims, all relevant dam
an extra day to the main hear
from the extra day.

claim

atory stage is closed. If the
age in the current case, a new
1 parties and the court. If the

age may be included by adding
ing. Only limited additional cost and delay will result

3-3- THE ACTIVE ROLE OF THE JUDGE

Nagement, DA sections 9-4 and 11-6. The
ge the preparation of the case” to ensure

civil procedure reform of 199575, - Ihis rule jg modelled based on the Enghsh

Secondly, the judg
routines and formalities,
man), DA section 11-5 (
importance for the par

¢ has the duty to 8ive guidance on procedural rules,
Procedural gujdyp

1). The duty j ce (prozessuelle Prozessleitung in Ger-

. e . :

ties in th utyi rily restricted to questions that are of
In the current cag0 (“as is necessary”), and only as far

S prima

¥ Ibid,, 347-340.
"> Skoghay, Tvistelosning,

P- $51-558; Robh
sivilprosess (Oslo: Universitetsforla o

stad, Sjyi i .or. Norsk
get 2015), p, 179185, SlVllproSeSSJ P- 193; and L. L. Backer,
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enable errors t0

fy errors within
es fu;ther.

not guide

. “srevent errors and ’
as the parties have overlookeda questlorfl"c(ofr;ge parties to recti s
be rectified”). The courthas 8 Wty B0 e represented part may
time limit, DA section 16-s. The c-lut)’ :{Ox?ce to the parties. The judge
However, the judge may never givea 1‘ & impartialit‘f’ﬁ' : de material guid-
a party in a manner that is liable to |m il:t)ication andari (5) The difference
Third, the judge hasa dUt-}r tg;ca:r:mn), DA section 115 (Zrelates to ambiguots
;nce (nmt:l.'riclf ¢ Pm:u::::’l%ﬁu; very subtle. Ccli(?r:zz:g;idence.li
etween clarification and guids ;

3885 an
ounds for ) ch as dam
orin lete claims, factualand legal gro sround for claims, s

complete cls S, e claims Or's

) srpativ d
if there are two or more alternat d on negligence L
Price reduction, or liability bast; ( rimﬂrﬂy)’
clear which of the claimant invo ﬁis epissue
. . stant1v
tlon.]udicmfgmchmcc on sub:.taf -
. -laims, [acti
case to new or different leml\bx f conformity ©
. . . ckofc -dei ; :
For instance, in a case on Fil - could pro\’lde judi Ofsubsuwte 80? .
reduction or damages, the judge '

: on 0
. . 1o rectification
if the buyer wants to invoke rectl

arification; the judg®
The judge has a duty to tC_I:hrW‘ vhen prov ldu;i]r edw?zngua]ge ar
_ . articuls o air iM body
l . . . es :u]d p"{I’ ] lm al . nd . 0
en claufyu.ug issues, or that is Jiable to : ePtone of voice a7 must take 10 :
Must not act in a mann ;s Of‘vordillg:‘“. idance, the ] Jrties, the stag
POses a question, the selectio - Jering judicia gu of the P ties, the
onsl

all releyant factors. When C- ludin,
dCCount numerous factors, ,nc' is
if the question

tation the partl
al represen on by
glleg: y briefly ot .

alred

r
of the proceedings, of the case o

: tance
type of the case, and the impor .
ME
ETTLE I
RLY S j
T-EA rtsh em
RESOR tha cou ] nd}’se
4. COURTS AS A LAST ressed ach frie dispute
.o the Dispute 5 S-t tiontorY tore d use © et nflict
b ommittes drafting 1' g have an obllga. te rties sh to solv th so
i 16311 atey i
for dispute settlement. Par.t When appropr; oyt boards.’es S eodi
before inVOIang B Ch as diSPUte l'esr bOth the partl Backen Norsk sivil
‘esolution mechanisms, s it officient fo - .
. .
arly settlement of cases i$ Givilprosess . pet o

N - i
° Skoghoy, Tvistelosning: p- 55
o1
- essledelse (Tr
7 E. Eldjarn, Materiell Pros
ket 2016), p. 82-102. .
* N(,)pU 2001: 32, Rett p2 sak,
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bECOm 2 PrOmOtES ea
: r]
. es Pendmg. Before the y Seﬁlement bOth befo Uisienio
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informati . of the claim, DA - parties are obliged to s
” mation to identify the clai y DA section 5-2. The notice s} ged to send the op- 5. FLEX|B|
or it. : claim an . ice shall : . ' LIT
clarif ,_Ihe parties must also give l ctl-the outlines of the legal a c(ifcfmtam sufficient Fl YAND Y DICIAL DISCRET!ON
iss ) noti : alan exible r ) 4 58
tiatiois f(l)les ealrl}’; delineates the disp C: of important evidence "ﬂfcmal grounds dii lbllf" rules and judicial discretion were ke}rwords of the Norweglan civil proce-
r sett ute, a . . Ihe notice re reform. The . - e e ‘1
settlement, DA ement. The parties also }J, nd may serve as a foundation fCL helps ruless orm. They are an epitome of Norwegian civil procedure thinking: Procedural
. < a o - S are 3 - . = _— H
ora diSputJe ; section 5—4. The parties vea duty to attempt to reach or nego- famil re general and must fita range of as the same rules apply 0 civil, commerci,
The < esolution board. may inter alia try negotiati ach amicable dic ily and administrative cases. Certain types ofproceedings, suchas child-CuSIOdY
a 1 al10 1At v . . A
Bllement iSri-chon for failure to send n, mediation, ibilPtUte&’ have partly special rules, but the basis forall proceedmgs js the same- Flex
. 1mi a noti itvic rean; i i
ing party. The D-lted to responsibility fo Otlc.e or attempt to reach , the Y is required to fit the proceedings t0 the case at hand: FripsHnes alt'hm%g
but mediation i Ispute Act has also r possible extra legal co s an amicable Preparatory stage should normally consist of limited written communication |
seldom us lgn 1s not mandatory, H rules on out-of-court medi sts for the oppos- i telephone conference the court may limit it to written communication only, |
ed and many | - Flowever, the ediation (Cl Or ey ) - .
rules hapter 7) xpand it to consist of -
The Dj y lawyers are u on out-of- il ! it to consist of court hearings at the court.
ings. The co lsPLII]te Actalso promote naw;ll‘e of them. court mediation are The judge must always strive fO% proportionalit}r: each case should be 311’0
) urthasad s settlement dur Cated © i lid f dation for
each stage uty to consi uring all 2 enough and .  for givin the courtaso oun .
of sider t 1+auring all stages - SlREghand apprs riate resources 10T 8 g -
of if, ang h the proceedings, DA se _he possibility of full Org Olfcourt proceed- lt‘s decisions and thz} 1rrt}ies‘ 1 fair trial, but not more than necessary” - Many I.UIES
wEttleny ow, the judge should ction 8—1. The dutyis partial settlement at g“’ejudgeg P parties a ks d ’}mpacit}’to makesensibleand conscientious
ent rom 1mi ; L s discretion: trust onju ges ¢4
negOtlatlonefforts vary in range ffom ote settlement at the s tec-{ to an evaluation €Cisions is the foundation oftjhe ]%iqpute Act.
available: tI-;set-O ;Tlore active lnvoIVEmsuthe hints that the P“tf:qﬁ;smge. Judicial Tl Many rules pro‘.:idc the judge discretion t0 choose the app priate r;:;tw;
o ]u ge m ent. 'Ihe arties s Ould co d 5a < - d nsequenc 0 e op-
a manner th ay not give advj role of the j nsider court should ¢ i 1 *ircumstaﬂc co ]
at could impai advice, pre judge limits B st h consider theissué t1% © ntoaccountifthe
Thzcase may also belrcrll'palr g impafti::lilz}’ ;?It-llt Proposals for a Solutiotile EE(:r-ts lat Bs available. When deciding % Pwdusmn the court S.lazll t hi; of the partys orof
mediation . iverted t he court j n or actin emodifcation ; . b ;ond thel ue
the jud 0 court- rtin the vi ification is a result ofc1rcun15tances ey If preclu
th » the judge usua connecte - ew of the parties. Possi e ) ¢ to the party P
4 erole of the judge and mlly;el'Ves as the mediatCl lrgdmt‘oﬂ. In court conljlectEd sionlble protraction tactics, and the importan©e S , then the court sho
0-50% of ay hav or. The ; : results i " . due to res judicars
all court € private meeti mediator i - % ilts in loss of an important claim dué€ Jternative
. S s d < ere are d
mediation'? cases are solved by jud; eetings with th ) not limited by e lenjent f . p . fless consequence rif th e
: yjudicial sett] ¢p artle‘3.f’&pproximately Ways t -If the additional claim s O € dopta stricter gtance Reasonab’€
e ‘ ;
ment efforts or court-connected e O.make the claim, then the court should adopP - dicial s c;snon-makmg'
S, fairness and cost-beneﬁtanal)’sesShOUId B as Jﬁﬂ Jflective jod8 and
i : . ial i jres KLY b :
suffy .Whlle flexibility as such is beneﬁcml, it 'requ anci ifferent Pn“aple.s j
demqent time for judges t© consider Alternatives: o judge 3% udges ay Vlel
PR i anding. The legal counsel may try tO Pressure . either ide. Cz.:se
partementet 2001) T ——— o Pressur ) erien 'ud es may 2 Aresmcﬂ\’e
Reform' in A. Uzelae. P-130; L. L. Backer, G Man, e under constraint. Less exXP Kksa d require . horten
- e e 2 18 . '
(Cham, Springer 201458(1)’ Golsof Civiljusfsals of Civil Justice in N Ppp Agement and judicial guidance 3¢ rigoroys ents, Ut ofte el (zmds
19 : ce and Cjvi or roa ; 2 en $ A 0
e A. Nylund, The N Civil Procedure e ‘g;y tReldlnLSS for a Pragmatic Proce ch where the ]udge opts to dis Al de cisions includm prOVT 1”% ug'; stance
u e n i
s Sre .of Civil Litigation Acce Z_iyg of Civil Medjajt, emporary Judicial Systems By edlngs, may result in @ nee to form O re time sp nthe et
Case NE'\ pringer2014); and A Ny!uﬁbdto Courts and Cq on in Norway* in I, ; the decision. A lenient appI’OaCh wi | restt tim ll'n e ong ] gﬂ;n d
: anage ‘. > nd,,P, urt . Ervo ; 0 . . ; 1 edl
Spinger fo;gthn;ent. inL.Ervoand A. N lrePnratory Procee;nney.(ed Mediation l0 and A. Nylund (eds), tlle case, Erring on the 1'estriCtiVB side nay rest t ' i B! ongf—'f pr ce gf
oming ) ylund (eds) Curre tlngs in NorWay Eff n the Nordic Countries WherEaS erri g ] e 1“ only result na on aﬂd COSt 0
n 2 - "
Trends in Preparat ciency by Flexibility and us lr‘mg on the ekpansNe.Sl s js also refle ted in tproceedmg
268 AN ory Proceedings (Cham Civ‘lf most judges tend to be lenient: 17 g [tin shorter or cheap®* P
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on: the court reform didno
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Skoghoy, Tvistelosning, P- 555-556- 6
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6. SMALL CLAIMS AS THE ACHILLES’ HEEL
OF CIVIL JUSTICE

Hitherto, this paper has highlighted elements enhancing efficiency of civil proceed-

ings. In spite of the general success, there are some important weaknesses. Small
claims is a significant weakness,

Small claims could be characterised as t
reform. Claims with a value of Jess than 125,
labelled small claims. For many citizens the
equivalent of almost 1/3 of a gross annual income.

The proceedings start in Conciliation board unless the c
to its nature (mainly cases against a public authority and famil

has been heard on the merits by a complaints tribunal or board, DA section 6-2.
Conciliation boards are not formall

_ Y courts, yet they have significant adjudicative
tasks, particularly deciding uncontested pecuniary claims. Local Execution and
Enforcement Commissioners administer the Conciliation boards, but the cases
are heard by a panel of three lay judges. As the panels in Conciliation boards are
organised based on municipalities, there are onlyalimited number of cases in most
of the more than 400 municipalities. More thap 2/3 cases are uncontested and de-
c1ded.by ?dministrative staff without a hearing. Some cases are diverted directly to
:211 zrsi::; Sst;l;r; ?.E; they are too complex factually or legally, or if it is necessary
ppoint exper

he Achilles” heel of the civil procedure
0oo NOK (approximately 13,500 €) are
amount is significant, amounting to an

ase is exempted due
y cases), or the case

6-8. However, there is little room
the panel cannot decide the case
]

t}f;or settlement efforts, [f the parties agree that

conducted mediation, | : © Proceedings can pe set up as a quasi-court-
b ol - N practice, there is only limited ti iation, as the
OE::; " fleveral e our. The pane] bers h ally no
mediation training, which regdy, 3 members have usu
ces thej il .
techniques®', r ability to yge more advanced mediation

21

Nylund, “The Many Ways of Civi] Mediaiton i,
eray’.

270 ANNA NYLUND

atirties lPi”lg‘? /
untries

Uisienio valstybiu p

in Foreign Co
f Experience in Foreig

Review ©

Of the incoming cases,

o \ber of cases. ‘thout the
Conciliation boards solve a limited nu asually with

] ments, tabl
th default judg . unsuitable
more than two thirds of the cases end wl,th ismissed or discontinued 2 o thirds
board hearing the case. One in five cases1s st f cases aPproximatelytw
ard hearing the case. . 9 of cases,
For Concilhts?on boards. Of the remaining 10 %

A t.
d }udgmen
emeﬂt an .
- tribution between settl ceedings, Ay
are solved, with an almost even distribu to simple legal pre : ards are
iy WIS 1‘ . boards offeran avenue dy, Conciliatnonbﬂ sted
hile Conciliation boards equentl) 2 limite

small Vlv 'HIL‘ L 0 t‘vo complex for the boards: Collzsofq mediation training an:i]ements
a d;t ¢ anns:lu ° to the District Court. Lac A the case. Many s€ s A
t our on the wa . in oV

: . 4 e the help the parties g1 a result of nar 1_
time to mediate reduces the help s rather than 1d settle eary’
are probabl l It of clarification of facts :j tion more Cases o should be
4I€ proba aresu < L ia ings

g”tpi t g the parties. With “genuine mec the proceedmg '

4P between the ps Se . C : ion

Legal counsel hnvi a limited role in thep? for legal clarificat

informal, which further reduces thi p’che part

of proceedings is variable. At belsléion of F

clarification of the facts and rese .Lthe Conciliation hoskss

If the case is too complex i se; or the boar
o he Casty aim i
and the panel does not decide t istrict Courts © Jaims trac® ible.
induce regular civil Proceedings- o X ted to the small impli d and flext
. direc . sl
value of less than 125,000 NOK 2t

The judge may inter alia limiF evid ronly Pe
e e ooyl parties with nOS’_u o . e
heightened duty to C];u—iﬁcatio}rz ::1 1]1‘1 ore imited SCOP™” n the case has
The preparatory stageé =" - ingl
Notbe 4 przpalj‘atOfY hearing, onl‘ia iog. Tt resen
ﬁCiently clear, DA sections 10-2 a . -rep
inconsisten t with the goal of acco‘m N materid artyin person 1
Settlement efforts, and procedurd -S address P 0t 51_10u oceeding®
Ormat, especially if the judge }oleeis sell™
Cases, if at least one of the p'aftifs this ;
Pal‘atory hearingzs- paradoxlca Yésel’l " arties- . -ud es con P
Which are designed for self-rep-’fn ractic® m Jaim$ Procee('i‘nt%le
o overrgn obtaining Clariﬁcatlﬂe : a1l clat 0 acted i
®arings, primarily b);tekf ?eiaeﬁen houl &
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procedures (e.g. initiated with the request for exclusion of a judge or the request
for exemption from court fees).
p
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form of omissions of facts and evidence on actions or inactions performed not
only by the parties, but also by their proxies, legal representatives or a guardian of a
party whose whereabouts are unknown, however, the measure of required diligence
should include, among other, a professional nature of the attorney.

The purpose of Art. 207 of CCP is to concentrate the evidence material and
enable the court to decide on the pace and manner of submitting the documents,
which, among others, can be used against the abuse of procedural law. The parties

may only voluntarily submit the claim and statement of defence — these are the

documents which should include all the reasons in favour of their positions. In other

respects, the chairman has a discretionary freedom to evaluate the admissibility of
further documents - from the moment of the effective filing a lawsuit.

Fr‘om the perspective of the concentration of the process material it is essential
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Efficiency in East-Scandinavian Civil Proceedings

Prof. dr. LAURA ERVO
The University of Orebro, Sweden

1. BACKGROUND

I_I:l this papes, I compare the efficiency of civil proceedings of two East-Scandina-
vian countries, namely Finland and Sweden. The reason behind this\compﬂfison
;the 1n§re:flzed focx.ls in both countries on the efficiency of civil proceedings due
disie;:s?o:;nz_:lzigliézfc:rtms 1? the field. In Finland, there has been, e.g., much
- fitceeilis Seel; tz so V; problem‘atlc delays in civil cases, whereas the
e 1 to work more qmckly. In Finland, there is even a lack
courts, mainly due to the high risk of legal costs and delays, while
alternative for dispute resolution.
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preparatory stage became too cumbersome. In practice, the preparatory stage had
notacquired a serving profile to function as preparation for the main hearing, and
so instead the parties advocated in a full manner alre
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Moreover, by the same token, the State may “buy” extra time so as not to violate art.
6 of’Fhe European Convention op Human Rights (ECHR). The request for urgent
consideration, on the contrary, is in place to prevent delays a priori. It means that
A party may request the district court to order urgent consideration of a matter”.
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Albania) to amounts exceeding €100 perinhabitant (Switzerland €122.10 or Germany
€103.50). Sweden, with its €66.70, is in fourth place
land uses €46 and holds the eighth position with this amount after the Netherlands,
Italy and Norway?. Based on these statistics, it looks like Sweden invests more in
court services than does Finland3*,

As regards to the length of proceedings,
of proceedings in the district courts was 7.3 m
year before the possible impact of the EMR re
decreased. Case length at that time was 8.6 m
the average length in civil cases was 7.0 mo
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= preclusion of the exercise of rights;
* review proceedings;
* legal remedies against delays in civil proceedings.

2. ORDER FOR PAYMENT PROCEEDINGS

Special expedite proceedings are one of the most important tools to counter dela
in civil procedure and to achieve justice within reasonable time®. In Austri g
topic s first and foremost linked with the order for |
fahren”) due to their practical importance. This pr
of litigation in (contentious) civil matters,
Provided that the statutory requirements, such as conclusiveness in point of

law, are met, a payment order is issued electronically on all ¢
to an amount of EUR 73,

a, this
payment proceedings (“Mahnver-
ocedure has become the standard

000 solely based on the facts alle edallamstlfor I;a'}'m;];]p
Plaintif’fdoes not have to submit any evidence proving hisgalle ~):tio]e 'plilm? o N
is held by the court. The payment order will become non-q Alable and enforee
able if no objection is raised within four weeks. If an ob'ectil:)ie
ordinary civil proceeding will be initiated. The subseqlllent r
to a procedure initiated by an ordinary complaint with no g
issued by the court. As the order for e
obtain in Austria, it has widely replaced the judgment in default
The “Mahnverfahren” is of tremendous practical .
tistics” shows the significance of the order for payme

alable and enforce-
is raised in time, an
ocedure is identical

payment is the most rapid court decision to

importance. A glance at sta-
nt procedure: In 2015, a total
fore Austrian district courts,
Payment; this means a3 percentage of
of the applications for an order for payment,

andard civil procedure initi v

da ire initiated. Conversely,

more than 91% of the applications for an order for payment filed at district ourt;
y at district ¢

did not lead to a (standard) proceeding, because the procedure finished already

with the service of the order fi
Or payment and . ; <
contestation®, Y the expiration of the time limit for

84,4 %. In just 33,137 cases, i.e. § 9 %
a valid objection was raised and a st

echte, Zur Entwicklung des

Verfahrensrechts in Osterreich in den letzten 50]
o Jahre Obergsterreichische

Juristische Gesellschaft p.s4 (p. 67).
> Information given by the Austrian Ministry of Justice

6 . __—

With respect to the situation at the superior court, data diff; li
by the higher values in dispute. At a total of 36,189 civil law magte ———
s,

ahren) FS zum Jubildum g

which can be explained
22,802 applications for an order for
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unacquainted with the law would suffer serious disadvantages, because the outcome
of the proceedings depends significantly on the position of the judge within the
process. It was the perception of the civil procedure’s social function which led Franz
Klein in direction of the inquisitorial principle™. The material-collection model of
Klein was not labelled by its creator, probably because he refuses the “maxims mania”
of_his‘ cloIj?i’cz%erlnporarieS,13 and is best described by the term “moderate irtqttivi;ar‘z'al
rinciple ™. It is one - i - ivi \
St ne End i lgmceftzf;tsl.'le core of the civil procedure law reform in Austria
. The dominant position of the judge in the Austrian civil procedural system
is expressed in a set of possibilities to support the nd e
counter possible dilatory demeanor of the
becom.es notably manifest in the judge’s competence to reject submissions of fact
and evidence and applications for evidence, if they are to delay p;oceed" s (soc 7
180 para 2, 275 para 2 CCP). Sec 179 CCP stipulates that the court o (Sec ;7?
submissions by the parties if the parties acted with gross negli o re}ec't 'a i
the submission would seriously delay the proceedings' Adg‘ g o 2
also reject taking evidence, if considering the fol]iw: lltlonallyj‘the —
there is no reasonable doubt that the offer ofevidenclenﬁr;:: 'evant o 1 T
intended to delay the

ouldin fact delay the pro ceedings (sec 275

. er provision are considerab]y hi
court_s hardly apply said paragraph'. Asa consequence, one ma croan 1?{dhlgh. Hell-lce}
the high threshold provided in sec 275 para2 CCP witha benChI)'Ifl R,
According to sec 275 para1 CCP, the ¢
. ourt m ici j i
dence the court deems to be irrelevant®, I\AoreO\.';‘y oy oyt offers of vt

issue a time limit for the taking of evidence if an o

procedure’s economy and to en-
parties. Concentration of proceedings

ark easier to prove.

the court may upon request
bstacle hinders the taking of

12

CfKralik in Hofmeister p- 9L
1
3 ‘ CfOPerhammer, ‘Richtermacht, Wahrheitspﬂichtu
ger (.l.ads), Konﬂ:ktvermeidung und Konfliktregelung, Versffen
tes fiir Rechtsvorsorge und Urkundenwesen XIJ (1993) p. 31 (p. 49)
" Rechbe i “Zivi e Ko
Lironet Ordnu;gir/ilmogsa, Zivilprozessrecht® margin no. 403; Rechbe ‘Di
A & dande, ' ! rge ¢ Os i is
e pip (g:ff (_rg.a. rtausendwende’ in Mayr (ed), 100 Jahre Gsterre; : ger, le -OthrrElChISC]lE,
p- 5? p-58). or this purpose also Fucik in Rechberger, 'k : * ”SChEZWI]PmRBgCSQtZG
ZPO margin no §¢n Kommentar zur Zpoy+ (2014) Vor § 171

> CfKralik in Hofmeister 92; Oberh
16

:;d lParteien\frertrctung', in Kralik/Rechber-
ichungen des Ludwig-Boitzmann-lnstitu‘

. ; ammer in Bundesm;
Cf Pimmer, ‘Zur Befugnis des Richters zur Zuriicl,

weisanbigtens’ nach § 179 Abs 1 Satz 2 ZPO, JBl 1983
klusion. Uber das Verhaltnis von § 178 Abs 2 24 6 ;
in Rechberger, ZPO4 § 179 margin no. 2.
"7 Rechberger in Rechberger, ZPO* § 275 margin no, 3.
Kommentar zu den Zivilprozessgesetzen I1[* (2004) § 275 Z?;(B)' i
18 Rechberger in Fasching/Konecny I1I* § 275 ZPO mar;r-:

nisterium fiir Justi, p:ss

p129; M ée“_“’“g Verspdteten Vorbringens und Be-
179 ZPQO Jnac; dmre, Prozcssfﬁl'derungspflicht und Pri-
er ZVN 2002), ecolex 2010, p. 1153; Fucik

Ch_befger in Fasching/Konecny (eds),
argin no, 7,

nno, 2 et seq.
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4.6. AUTHORITY OF VALUATION OF THE COURT

Another possible way to accelerate civil lawproceedings is to replace the procedure
of taking evidence by a free valuation of the court (“Schc’itzngbeﬁtgnis des Gerichts”).
The court can, e.g,, estimate the amount of a claim, if

» there are no doubts on the merits;

* itis disproportionately difficult to prove the amount of a claim (sec 273

para 1 Austrian CCP).

This possibility has been complemented by a second kind of valuation: the
court can replace the procedure of taking evidence and even decide on the merits
according to his free conviction (“freie Uberzeugung”)
has to be decided on is of minor importance,
claim (sec 273 para 2 CCP). Last but not lea
has widened the scope of the application: no
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According to Matscher?, for many years the Austri.an j'ildge aft_ t]h?é:é:ﬁe;:;
Court of Human Rights, one of the most important contnbutl.ons.: oft ?thc tedhof
the improvement of civil procedure, is the statutory standaréwatlm‘i 0 o Acticle 6
reasonable time as a subjective right. Precisely because of this gElO.l’diltlLL, N
para1 ECHR s a “thorn in the flesh” and forces all participants, followm—g. iillecrition
ciple “iustitia semper reformanda” to think about what measures for the acce

. -ocedures
of the process might be useful. It is regrettable that the concentration of proc

. ] inos or fiscal inter-
is often oversimplified, put on a level with labour and cost savings or fisc

ests. Even if the continuous process reform, in the service of ac:celemtIOI,l Ofttllhr3
proceeding, cannot be taken seriously enough, realism is also ncchd. Ultfm:: fh}e,
the process will never be fast enough, because in the claimant’s point of view, o
defendant is already in default with the fulfillment of its obligations at the mom "
of the initiation of the proceedings. It is to be keptin mind that each decision crea
legal security, but just the right decision also creates peace under the law. .
Itis crucial to exert influence onall “dramatis personae” and in this way ;ct)he
tribute to an improvement of the process culture. The explanatory remarki 0 ve
new Austrian Voluntary Proceedings Act of 2003 (“AuBerstreitgesetz 2003 ) e
shown this problem in an impressively clear way with the following wording: Al
“Procedures should be conducted ag quickly as possible and as carefull){ adi-
thoroughly as necessary. How this guiding principle shall be exercised in eachin

eded with restraint, the intention to ellb‘:;ﬁ
essarily have to be in contradiction to thehel’
. rds of legal protection.10 Moreover, Matse ta
Interpreted Article 6 ECHRnotin 4 way thatit stipulates perfect procedure, o n
“balanced procedure” However, balance often is the resy]t ofa compromise bette®
divergent Principleg#,

seg).
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